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Introduction

Chairman Akaka, Ranking Member Voinovich, and other distinguished members of the Senate
Homeland Security and Governmental Affairs Subcommittee on Oversight of Government Management,
the Federal Workforce, and the District of Columbia, my name is Mark Whetstone, and | am President of
the American Federation of Government Employee’s National Citizenship and Immigration Services
Council. | greatly appreciate this opportunity to provide our union’s input at today’s hearing. The many
issues within your subcommittee’s jurisdiction may not generate the most attention, but there’s no
denying their vital importance to all Americans who depend on the federal government for efficient,
effective, and reliable services. On a personal note, let me just say that it is a real thrill for me to discuss
these issues with you this afternoon after following your work over the years with considerable interest.

As an employee of the Citizenship and Immigration Service, | served as an Immigration Services Officer
at the Nebraska Service Center, where | adjudicated benefit applications and petitions. | hope that my
own experiences will provide the subcommittee with an important perspective that might otherwise be
missed—that of rank-and-file federal employees who work on the front-lines at the Department of
Homeland Security (DHS) and are confronted every day with the consequences of wholesale
privatization.

In fact, | used to work as an Immigration Information Officer (110). The members of this Subcommittee
may recall that, beginning in 2003, the previous Administration reviewed for privatization the work of
several hundred 110s, DHS employees who are responsible for the investigation and adjudication of
applications for immigration rights and benefits. 110s must interpret and execute complex and
frequently-changing immigration and naturalization laws and exercise discretion, often to promote
public safety. There was no question that we performed functions that should have been
unambiguously reserved for federal employee performance. Moreover, according to internal
documents, program managers opposed the privatization effort because the study wouldn’t have
generated efficiencies. Nevertheless, the OMB Circular A-76 privatization study went forward. Why?
Because the Office of Management and Budget (OMB) had imposed a numerical quota on all agencies,
including DHS, that compelled them to study large numbers of federal employees for privatization
within certain periods of time. In fact, according to internal DHS documents uncovered by this
Committee, the A-76 quota was nakedly political: “Pressure exists by the Administration to conduct
studies. Cabinet requests studies to be completed by elections in November”. Thanks to successful
floor amendments to the House and Senate versions of the FYOS Homeland Security Appropriations Bill,
the privatization study of 110s was scrapped. However, if not for the dogged leadership of Chairman Joe
Lieberman (I-CT) and key support from Ranking Member Susan Collins (R-ME) for the Senate
amendment to stop the IO privatization study, | would not be here today because | and many other
inherently governmental employees would likely have been privatized. | should also say that AFGE’s
ultimately successful effort to stop the privatization of 110s inspired me to become a union leader.



DHS Overview

No department has a mission more important than that of DHS. Aithough the department depends on
Coast Guard personnel, civilian personnel, and contractors, DHS has become one of the most heavily-
outsourced in the federal government. An imprecise, but first of its kind, contractor inventory carried
out in February 2010 by DHS found that the department employed 210,000 contractors and 188,000
federal employees.

Many DHS contractors have been assigned functions that should only be performed by federal
employees—including making policy and managing acquisition, the consequences of which AFGE
members understand all too well. A 2007 GAO study found that the Coast Guard had hired a contractor
to manage the agency’s OMB Circular A-76 activity. Because the contractor was being paid for each
federal employee subjected to an A-76 study, you will not find it hard to believe that the number of my
Coast Guard colleagues who were reviewed for privatization shot up dramatically.

A 2008 GAO report concluded that DHS did not assess the risks of hiring contractors to perform contract
management and support services that had the potential to allow contractors to make decisions best
left to government officials. Poor oversight at DHS has led to catastrophic failure in major contracts,
such as the $2 billion “virtual border fence” along the US-Mexico border. In April 2010, a DHS official
described the so-called SBInet border project as a “complete failure.” The project was proceeding so
slowly that, in March 2010, one House lawmaker estimated that it would take DHS 320 years — or until
the year 2330 — to fully deploy SBinet along the Southwest border.

In other cases, DHS dispensed with the pretense of oversight , and contractors were assigned to manage
their own work. A DHS Inspector General (IG) report in April 2010 found that contractors determined if
their own invoices were “reasonable.” And DHS is so heavily dependent on contractors that it has
problems finding government employees to oversee contracts. This was the case with a $40 million
information technology program contracted by the Federal Emergency Management Agency (FEMA).
The DHS IG further reported that FEMA had chosen a former contractor employee to oversee that
contractor’s performance and had more than a dozen former contractor employees working in FEMA’s
Mitigation Directorate. “The misplaced allegiances of key directorate employees hampered the
performance of (the contract),” the IG reported.

It is often said that DHS was forced to use contractors because it was set up in a hurry and it takes too
long to hire federal employees. Unfortunately, that explanation doesn’t jibe with reality. While TSA did
have to be established after 9/11, the other agencies that Congress combined to create DHS were
longstanding entities. And while contractor employees may have been initially necessary to perform
some functions that should normally have been reserved for federal employees, more than sufficient
time has elapsed to bring those functions back in-house. Indeed, as GAO points out, DHS officials
regularly renewed contracts for functions that should have been reserved for federal employees without
even considering in-house performance.



Focus On TSA

Since its creation by the Aviation and Transportation Security Act (ATSA), TSA has been transformed
from an agency quickly established to address grave public concerns in the wake of the deadly attacks of
September 11, 2001, to one of many federal agencies with the important mission of protecting the
country from threats and attacks. Because the urgency of events required a rapid establishment of TSA,
ATSA allowed the agency exceptions to standard federal sourcing as well as personnel laws and
regulations. Yet almost a decade later, the agency continues to use these exceptions. With little
analysis of efficiency, security, fairness to federal employees or prudent use of taxpayer money, TSA has
outsourced federal worker duties at the agency. GAO and IG reports have chronicled wasteful
spending. News reports and Congressional investigations have documented compromises of security by
contract employees who edited the Transportation Security Officer (TSO) checkpoint procedures in such
a way that redacted portions were posted online and circulated around the world by bloggers,
necessitating changes in screening procedures. Last week a Massachusetts couple was arrested on
charges of using information they received from a contract employee in TSA’s human resources office to
steal the identities of dozens of TSOs at Boston Logan International Airport. These outcomes could have
easily been avoided by applying the same contracting rules to TSA as other federal agencies. AFGE
strongly urges TSA to conform its contract procedures to those of the federal government, and for
Congress to make those requirements law, in addition to granting TSOs the same collective bargaining
rights and workplace protections of other federal employees.

The most egregious of TSA's outsourcing effort is the Screening Partnership Program (SPP), a system
that converts the inherently governmental federal screening duties performed by TSOs to private
contractors without evidence that they provide the same level of security as federal employees at lower
costs. The SPP is contrary to Congressional intent to federalize airport security and violates statutory
prohibitions against the outsourcing of federal jobs without allowing federal employees to compete for
those jobs. Before privatizing work performed by federal employees, agencies are generally required to
demonstrate through a cost comparison study (under the rules of OMB Circular A-76) that a contractor
is more efficient. The SPP includes none of the safeguards such as a cost comparison of federal
employee performance to that of the contractor, risk analysis determination or any demonstration of
savings. If the A-76 rules that govern outsourcing in the rest of the federal government were applied to
the SPP, TSA screening jobs would be kept in-house if for no other reason than the costs of extra
oversight needed for contractor employees would make contracting too expensive. Although the SPP
gives laid-off TSOs a qualified and unenforceable right to a job with the contractor, the SPP does not
remove federal screener managers. Instead, it adds contractor managers, creating another layer of
overhead and expense. AFGE firmly believes the duties of screening passengers and baggage at U.S.
airports is best performed by cost-effective, highly-trained federal employees.

On March 30, 2010, OMB issued a proposed Policy Letter on the Work Reserved for Performance by
Federal Government Employees providing guidance regarding three categories of federal work that are
generally reserved for federal employees: inherently governmental functions, critical functions, and
functions that are closely associated with the performance of inherently governmental work. The
proposed policy letter includes an Appendix with an illustrative list of functions closely associated with
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the performance of inherently governmental work. That list includes the function described as
“Provision of special non-law enforcement security activities that do not directly involve criminal
investigations, such as prisoner detention or transport and non-military national security details”. The
work of TSOs clearly falls into this category, making the SPP contrary to OMB's own concept of work that
must be performed by federal employees.

AFGE is particularly concerned about the advancement of the SPP in the border state of Montana. TSA
recently awarded private security contracts under the SPP for seven airports and is considering the
applications of seven additional airports to use private contractors. AFGE TSO members in Montana
report they have faced retaliation and intimidation from TSA management and airport authority officials
for actively opposing the program. These actions by TSA management directly contradict the agency’s
policy prohibiting TSA managers and supervisors from making “remarks that directly or indirectly
threaten an employee with the loss of any benefit such as promotion or leave approval, or threaten to
take action against an employee engaging in protected activities”. The allegations are serious and
should be investigated by TSA management and the TSO workforce assured they will be treated fairly.
TSA should be required to follow the same rules for outsourcing as the rest of federal government and
Congress should close the loopholes in ATSA that allow the agency to circumvent standard federal
sourcing rules.

How We Got Here

I am proud to be a DHS employee. And | am proud of the work performed by the department’s Coast
Guard personnel, civilian employees, and contractors. But DHS has swung dangerously out of balance in
its overreliance on contractors—to the detriment of both our mission and the nation’s taxpayers. DHS
employees are grateful that the Senate Homeland Security and Governmental Affairs Committee, in
bipartisan fashion, has historically taken the lead in drawing attention to the consequences of the
department’s out-of-balance workforce. The department’s new management shows a commendable
determination to restore DHS’ accountability, but there’s no question this committee’s continued
bipartisan leadership is necessary to ensure that good intentions are translated into actual results.

| know that there are some who would prefer to keep history out of our discussion, perhaps because
they don’t want others to be reminded of the roles they played in the wholesale privatization that made
insourcing and expansion of the definition of inherently governmental so imperative, but we will never
be able to create lasting and meaningful reforms until we have learned from history. This wholesale
privatization occurred during the two previous Administrations, one Democratic and one Republican.
Thus, it would be a mistake to assign responsibility for wholesale privatization to one political party.
However, there is no reason why the effort underway to rebalance the federal government'’s civil service
and contractor workforces in DHS specifically, and the federal government generally, should not be
more bipartisan than the ignoble effort that created such a terrible imbalance.

We didn’t get here by accident. We got here because of politics and the resulting policy choices.



In the Clinton Administration, the mantra was “steer, don’t row” —that federal employees should do
nothing more than supervise contractors, even if outsourcing cost more or resulted in inferior service.
As it turned out, federal employees were often prevented from steering as well as rowing, so
contractors began to supervise other contractors or even to supervise themselves. During the Bush
Administration, the philosophy could best be summed up by the now infamous “Yellow Pages” test: if
there’s a function a contractor wants to perform, then we should contract it out.

e |t was not an accident that inflexible personnel ceilings were imposed on the federal civil service
which forced agencies to contract out work which either should have been performed in-house
because of its sensitive nature or could have been performed more efficiently by federal
employees. If only | had a dollar for every time | have heard a manager say that for policy
reasons work should be performed by civil servants but they had to outsource because while
there is always money to hire a contractor there is rarely authority to hire a federal employee.

e It was not an accident that the Bush Administration implemented a “competitive (sic) sourcing”
initiative that required all agencies to conduct privatization studies of hundreds of thousands of
federal employees or risk having their budgets cut, using an OMB Circular A-76 process that,
according to the GAO and the DoD IG, overstated savings and understated costs. In fairness to
the Bush Administration, it must be pointed out that the Clinton Administration had earlier
launched its own quota-driven “competitive (sic) sourcing” effort in DoD, which also ended in
failure.

e It was not an accident that, despite all of the doubletalk about the value of public-private
competition, the vast majority of work that was contracted out during the previous two
Administrations occurred through direct conversions (i.e., without any public-private
competition—indeed, usually without even consideration of in-house performance).

e Itis not an accident that agencies keep meticulous records about federal employees—where
they work, how many there are, how much they cost—but that contractor inventories are still
under construction. It is not an accident that controls are still imposed on the numbers of
federal employees on agencies’ payrolls—but that we don’t even know how many contractor
employees there actually are. It is not an accident that agencies must justify in the budget
process any increase in their in-house workforce, but that new and sometimes even unrelated
functions can be added to existing contracts with mere keystrokes.

e Itis not an accident that acquisition personnel were instructed to consider contractors to be
their partners, rather than profit-seeking firms that should be held at arm’s length. It is not an
accident that, as a result, conflicts of interest occurred more frequently, rather than
exceptionally, with senior acquisition personnel taking lucrative positions with the contractors
that they had ostensibly been regulating and former senior officials cashing in on inside
knowledge by helping their new private sector employers to take over their old programs.



e It is not an accident that until the end of the Bush Administration sourcing went one way—out—
despite the seemingly endless number of contracts that are poorly performed, were awarded
without competition, or include functions too important or sensitive to be privatized.

e And it is not an accident that agencies, as reported by GAO, are either defiant or ignorant of
requirements that they give careful consideration before contracting out important or sensitive
work that arguably should be reserved for federal employee performance or subject that work
to more searching scrutiny after it has been outsourced.

While costing taxpayers and undermining services, the excesses of wholesale privatization have inspired
promising reforms. There are some who believe that contractor inventories and insourcing are
creations of the Obama Administration. Not true. Those reforms were established for the Department
of Defense through the FYO8 National Defense Authorization Act—which was signed into law by
President Bush—thanks to Representative Ike Skelton (D-MO) and Senator Carl Levin (D-Ml), the Chairs
of the House and Senate Armed Services Committees, as well as Representative Jim Langevin (D-RI),
Senator Barbara Mikulski (D-MD), and Senator Edward Kennedy (D-MA).

With respect to the non-DoD agencies, Senator Dick Durbin (D-IL) and Representative Jose Serrano (D-
NY), as Chairs of the Senate and House Financial Services Appropriations Subcommittees, have taken the
lead, working with Senator Mikulski, including provisions in recent bills to prohibit direct conversions, to
require the development of an insourcing policy for commercial work as well as work that should be
reserved for federal employee performance, and to establish inventories of service contractors. No
discussion of right-sizing the federal employee and contractor workforces would be complete without
extensive reference to the landmark laws enacted because of courageous Congressional leadership.

Summary
Here is AFGE’s checklist for rightsizing the federal workforce:
1. Expand, clarify, and—above all—enforce the definition of inherently governmental.

2. Compile and review service contractor inventories, consistent with the law, and then integrate
the results into the budget process.

3. Correct, through insourcing or modification, contracts that include functions that should not be
outsourced, were inappropriately outsourced, or are inefficiently performed, consistent with
the law.

4. Eliminate abuse of personal services and advisory and assistance contracts.

5. Enforce prohibitions against direct conversions.



6. Free agencies from in-house personnel ceilings.

7. Fund existing human resources flexibilities.



1. EXPAND, CLARIFY, AND ENFORCE THE DEFINITION OF INHERENTLY GOVERNMENTAL.

Significant amounts of work that should be reserved for federal employee performance are now
performed by contractors because the current definition of inherently governmental is narrow, unclear,
and unenforced. Desperately striving to retain in their agencies important and sensitive functions, some
managers have tried to compensate for the narrowness of the existing definition by employing weaker
designations—closely associated with inherently governmental, critical, core, etc.—to protect from
outsourcing pressures functions that may not meet the statutory definition but should still be
performed in-house. However, these efforts have left the definition even more unclear. And, of course,
even a robust and crystal-clear definition is meaningless if it is not enforced. AFGE is submitting detailed
comments to OMB later this month in response to the draft proposal for a new definition of inherently
governmental. However, although the effort to redefine the term is important, it is only one part of the
overall effort to rebalance the federal workforce.

a. OMB’s proposed definition of work that should be reserved for performance by federal
government employees should abandon the implication that contractors should necessarily
perform “commercial” functions.

In the “Purpose” section, the policy letter extols the virtues of contractors and makes it executive policy
that reliance on contractors is “not a cause for concern” as long as the work is commercial and not
critical and is appropriately managed by federal officials. There is no requirement that use of
contractors in such situations be cost effective. Moreover, there is no mention that federal employees
should also be considered for commercial functions. The guidance should extol the virtues of federal
employees and their indispensable contributions to federal agencies, including expertise, flexibility,
innovation, cost-effectiveness, and dedication to mission.

The guidance should also explicitly state that the use of federal employees for commercial functions is
not a cause for concern, and thus those commercial functions performed by federal employees should
not be targeted for outsourcing, as they were in the two previous Administrations. Internal
reengineering of commercial functions currently performed by federal employees is far more likely to
generate real efficiencies because such an approach avoids the costs and controversies of outsourcing.

Moreover, there are many reasons, other than cost effectiveness, why agency managers might need to
use federal employees to perform commercial functions. Agencies may want to avoid conflicts of
interest that would allow contractors to substitute private interests for the public interest. Agencies
may want to avoid the risk of a contractor monopoly on the expertise to perform a particular function.
Agencies may want to ensure that the public is confident that government officials are performing
certain government actions instead of contractors. Certain functions may be so intertwined with other
functions that it is more effective to have multi-tasking federal employees performing those functions
than separate them for contracting. Some functions require detailed knowledge of complicated rules
and are best performed by long-term federal employees rather than temporary contractors. And, of
course, agencies often want to retain institutional knowledge of certain functions.



b. OMB'’s proposed definition should establish a rebuttable presumption that federal employees
should perform functions that are critical or closely associated with inherently governmental
functions.

It is imperative that there be a rebuttable presumption in favor of federal employee performance of
“closely associated” and critical functions. The reservation of functions for performance by federal
employees is to protect the public interest. An agency should be required to determine whether that
public interest would be harmed before such functions can be outsourced. Presumptions could be
rebutted when agencies examine individual functions in depth during reviews of the contractor and in-
house inventories.

During the two previous Administrations, there was a prejudice in favor of contractor performance of
not just “closely associated” and critical functions, but of inherently governmental functions as well
because of a toxic combination of politics, conflicts of interest, and human capital issues (both real and
imagined). There must be a rebuttable presumption in favor of federal employee performance of
“closely associated” and critical functions — if only to counteract the real-world prejudices that conspire
to drive such functions into the private sector.

c. OMB’s proposed definition of inherently governmental should adequately protect the public
from contractor influence on agency decision-making.

The definition of inherently governmental should better insulate agency decision-making from private
interests. The guidance notes that contractor performance should not preempt federal officials’
decision-making processes, discretion or authority. However, the draft guidance is not clear regarding
the situations in which contractor performance could lead to such preemption.

Final decisions must be made by agency officials, and those decisions must be based on informed,
independent judgments made by knowledgeable agency officials. Agency decisions can be preempted
by contractors not only when contractors make the final decisions in lieu of agency officials but also
when contractors make recommendations that contribute significantly to agencies’ final decisions, and
agency officials do not have the time and resources to independently review and evaluate contractor
recommendations. Thus, it is vital that the redefinition of inherently governmental specifies that
agencies must retain sufficient in-house staff and expertise to thoroughly vet contractor
recommendations and make independent judgments.

It is also inappropriate for contractors to contribute significantly to a determination about government
benefits where there is little or no oversight by agency officials. For example, the draft guidance states,
in (5-1(a)(2)(i)), that a function may be performed by a contractor if the decision making is limited by
guidance that identifies specified ranges of acceptable decisions and subjects the discretionary authority
to final approval or regular oversight by agency officials.

However, many government functions, e.g., benefits determinations, are subject to oversight by agency
officials in only a small fraction of cases, which, effectively, renders the initial determination final in all
other cases. Because each benefits determination results in the granting or denial of a benefit, only
those determinations that are substantively reviewed by federal employees should be made available
for contractor performance.



